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USE OF CONTRACTOR SERVI CES TO
AVAO D | MPROPER CONTRACTOR RELATI ONSHI PS

1. PURPCSE. This Oder is designed to assist Agency enpl oyees to
avoid inproper contractor relationships in performng contract
managenent activities.

2. BACKGROUND. Past contract nmanagenent problens identified by
the O fice of the Inspector General and the General Accounting

O fice have indicated that Agency contracts were not al ways
adm ni stered in accordance with applicable | aws, regul ations, and
policies. They also identified cases in which insufficient
controls were established to preclude fraud, waste and abuse, and
conflicts of interest, and to safeguard Agency assets.

The Federal Acquisition Regulation (FAR) prohibits personal
services contracts unless specifically authorized by statute.
Personal services contracts circunvent civil service | aws, which
require the governnent to obtain its enployees by direct hire in
accordance wwth O fice of Managenent and Budget ceilings, and
i nappropriately augnment Agency staff w thout proper |egislative
revi ew.

3. RESPONSIBILITIES. Contracting Oficers (C0s), Project
Oficers (PGs), Delivery Oder Oficers (DOOCs), Delivery O der
Project Oficers (DOPGCs), Wrk Assignnent Managers (WAMs),
Renedi al Project Managers (RPMs), On-Scene Coordi nators (0OSCs),
Task Managers (TMs), and all other EPA enpl oyees are responsible
for ensuring that personal services relationships between

Gover nment enpl oyees and contractor personnel are avoi ded.

4. DEFINITION. A personal services contract is a contract
which, by its terns or as adm nistered, results in contractor
personnel being subject to relatively continuous supervision and
direct control by a Governnent official or enployee. A personal
services contract is characterized by the enpl oyer-enpl oyee
relationship it creates between the Governnent and the
contractor's personnel. These contracts nake the contractor
personnel appear, in effect, to be Governnent enpl oyees.

Attached is a list of exanples of personal services, which
are provided to further clarify sone of these prohibited
activities. (Appendix A
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5. ASSESSI NG THE NATURE OF A CONTRACT. FAR Part 37.104(d)

provi des the follow ng descriptive elenents to be used as a guide
i n assessing whether a proposed contract is personal in nature.
These el enments can al so be used as a guide to determne if the
way in which a contract is admnistered creates a persona
services contract.

An i nproper contract relationship may exist if:
a. Contractor performance is done on site.

b. Contractor's principal tools and equi pnent are furnished
by the Governnent.

c. Contractor's services are applied directly to the
integral effort of agencies or an organi zational subpart in
furtherance of an assigned function or m ssion.

d. Conparabl e services, neeting conparable needs, are
performed in the sane or simlar agencies using civil service
personnel .

e. The need for the type of service provided by the
contractor can reasonably be expected to | ast beyond one year.

f. The inherent nature of the service or the manner in
which it is provided reasonably requires, directly or indirectly,
Government direction or supervision of contractor enployees in
order to--

(1) Adequately protect the Government's interest;
(2) Retain control of the function involved; or

(3) Retain full personal responsibility for the
function in a duly authorized Federal officer or enployee.

Note: all of these elenents need not be present to have an
i nproper personal services contract. Additionally, having all of
these el enents present does not necessarily nmean that an inproper
personal services contract exists. The key el enent is whether
t he Governnment exerci ses continuous supervision and control over
the contractor personnel performng the contract. Each situation
must be reviewed and a determ nati on nade on a case-by-case
basi s.
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As in any contract situation, Agency enpl oyees shoul d
contact the CO for advice and gui dance whenever they have
gquestions regarding relationships with contractor personnel.
Agency enpl oyees may al so contact the Contracts Law Branch
O fice of General Counsel (OGC) for further guidance. Agency
enpl oyees who believe that a personal services contract exists
shoul d i mredi ately notify the CO

6. PRINCIPLES FOR MANAG NG A CONTRACT.

a. The COis responsible for determning, prior to award,
that the contract does not involve the procurenent of personal
services. Even though supervision by Governnent enployees is not
directly required by the ternms of the contract, a personal
services contract may evol ve through inproper contract
managenent. Agency enpl oyees who believe that, through inproper
contract managenent, a contract has evolved into a persona
services contract should i mediately notify the CO The COw ||
i nvestigate these situations and take appropriate action to
ensure that contracts are managed to nai ntain proper contractual
rel ati onshi ps.

b. Technical managenent of a contractor's perfornmance
generally relates to the manner in which authorized EPA enpl oyees
provi de work direction to the contractor. Exchange of
information of a technical nature is not prohibited. Appropriate
technical direction is the clarification of anbi guous techni cal
requirenents to ensure efficient and effective contractor
performance. Proper technical direction is not supervision or
assignment of tasks to contractor personnel. |n managing the
contract, the follow ng principles should be observed:

(1) Interaction wth Contractor Personnel

(a) Al contractors:

(1) The contract shall govern contract
performance. This can best be acconplished with a well-defined
statenment of work (SOW, including SOM in work assignnents
(WAs), technical direction docunents (TDDs), or delivery orders
(Dos), which reference the authority of the contract.

(1) The PO shall notify the CO
imredi ately if there is a need to change the contract so that the
CO can issue a contract nodification
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(rit) Unl ess ot herw se provided in the
contract, all work will be initiated by the issuance of WAs or
DOs signed by the COor if provided, by TDDs signed by the PO
These will be issued to the contractor's official point(s) of
contact as shown in the contract, e.g., Project or Program
Manager (PM or Site Manager (SM. Any conmunication to the
contractor's point of contact shall cone fromthe EPA CO PO or
hi s/ her authorized desi gnees, e.g., WAMs, DOOs, DOPGs, RPMs,
OSCs, or TMs. O her EPA enpl oyees may not assign tasks unl ess
t hey have specific authority to do so. Note: TDDs may only be
used to initiate work in contracts requiring a fully-dedicated
contractor teamand as limted by the contract.

(1v) Techni cal direction shall be issued
inwiting fromthe PO or authorized designee (wth a copy to the
CO to the contractor's point(s) of contact. |[If provided orally,

the technical direction nust be confirmed in witing within five
(5) cal endar days. Technical direction shall not be used to
initiate work or to change WAs or TDDs or the contract. Agency
enpl oyees shall not give instructions separately to individual
contractor personnel.

(v) The PO or designee may authori ze
meetings with the contractor's point(s) of contact for the
pur poses of exchangi ng technical information anong contractor
per sonnel and EPA enpl oyees or assisting in contract perfornmance,
e.g., to discuss the status or progress of effort under a WA or
DO.

Exceptions to the prohibition against direct interaction
bet ween an Agency enpl oyee and contractor personnel include: 1)
a Governnent enployee's contacts to the various Agency hotlines
and hel plines to request and receive information and literature
regardi ng the Agency's nedia progranms, 2) requests by Governnent
enpl oyees for technical assistance and ADP user support services
where the technical assistance is mandated and nonitored under an
exi sting contract, and 3) participation in discussions at
pr of essi onal neetings attended by both Governnent enpl oyees and
contractor personnel, which are not in connection with the
performance of a contract.

Exanpl es of ADP user support services are Persona
Comput er/ Local Area Network (PC/LAN) troubl eshooting support,
software support, PC training, data recovery assistance, and di sk
archiving and other simlar automated data processing (ADP)
support as defined in a specific contract. These techni cal

4
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services are rendered and the contract adm nistered through
est abl i shed ADP support offices such as the Washi ngton
| nformation Center (WCQ).

(vi) Agency enpl oyees nust not intervene
in a contractor's hiring, firing, or pronoting of contractor
personnel ; assigning particul ar enpl oyees to specific tasks; or
rewar di ng individual contractor personnel. Evaluation of
contractor performance, whether positive or negative, shall be
provi ded through the award fee process, if applicable, or through
the EPA PO to the contractor point(s) of contact. Evaluation
shall relate to the tineliness or quality of deliverables or
servi ces provided, and shall not be directed at the perfornmance
of individual contractor personnel.

(vii) Agency enpl oyees shall not ask
contractors to hire in a "holding pattern,” individuals who may
be candi dates for Agency positions, pending conpletion of
conpetitive civil service procedures.

(viii) Agency contracts shall not require or
permt contractors to purchase supplies or services for use by
EPA enpl oyees unl ess specifically required by a contract for its
per f or mance.

(1x) Al'l requests for corrective or
foll owup actions by contractors shall be directed fromthe EPA
PO or authorized designee to the contractor point(s) of contact.
Simlarly, contractor personnel nust operate through the
contractor's point of contact to obtain any information needed to
conpl ete the work.

(x) Agency enpl oyees shall prepare
appropriate docunentation for the record of neetings, trips, and
t el ephone conversations relating to the contract.

(b) Contractors working in EPA facilities only:

(1) Agency enpl oyees nust avoid situa-
tions in which one EPA on-site contractor provides support to
anot her EPA on-site contractor, except when the contract requires
such support to be furnished (e.g., janitorial services or
security services). Simlarly, Agency enpl oyees shall avoid
situations in which one EPA on-site contractor provides oversight
for another EPA on-site contractor.
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(1) Agency enpl oyees shall not routinely
provi de contractor personnel with copies of EPA internal adm ni-
strative or other correspondence, except when it affects the
conditions of the facility in which the contractor's personnel
are working (e.g., scheduled repair work to be perfornmed or
bui | di ng cl osi ngs) .

(rit) Agency enpl oyees shall not provide
contractor personnel with access to facsimle machi nes, photo-
copiers, conmputers, or file roons where the Agency receives,
copies, or stores sensitive or confidential infornmation unless
appropriate safeguards are in place to ensure adequate protection
of this information. These safeguards include security
cl earances, signed confidentiality statenents, and ot hers.
Sensitive or confidential information includes information
protected under the Trade Secrets Act or Privacy Act,
confidential business information, managenent sensitive
i nformation, and enforcenent sensitive information. An exanple
of acceptable access after the appropriate safeguards are in
pl ace is the EPA Secure Tel ecommuni cati ons Center, which
processes cables to the EPA fromthe State Departnent secure
networ k, for which contractor personnel have security cl earances.
CBI may not be given to contractor personnel under any
circunstances unless there is authority for such disclosure and
the procedures under 40 C.F.R Part 2, Subpart B have been
fol | oned.

(2) Ildentification of Contractor Personnel

(a) Al contractors:

(1) At all tinmes, it shall be readily
apparent whi ch organi zati on enpl oys an individual. Agency
security offices nmust require contractor personnel to display
appropriate badges that identify them as contractor personnel.
The enpl oyi ng organi zati on should al so be identified. These
requi renents shall be included in all contracts that nmay create
situations in which contractor personnel could be m staken for
EPA enpl oyees, e.g., advisory and assistance services contracts,
hotline/ hel pline contracts, community neeting tasks, or field
wor k tasks under Superfund contracts.

(1) In all points of contact, e.g.,
during neetings, on Agency systens such as voicemail or
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electronic mail (d-mail or e-mail), Agency officials nmust require
contractor personnel to identify thensel ves as such and their
enpl oyi ng organi zati on.

(rit) Agency security offices shall ensure
that contractor personnel do not have unlimted access to EPA
of fi ce areas.

(b) Contractors working in EPA facilities only:

(1) In official tel ephone directories and
listings, contractor listings shall be shown in a type-face
different fromthat used for Agency enpl oyees, in separate
listings, with special codes, designated by use of asterisks or
par ent heses, or in sone other manner that distinguishes
contract or personnel from EPA enpl oyees.

(11) Contractor personnel subject to the
Service Contract Act shall wear conpany-issued unifornms, in
accordance with their conpany policies, e.g., noving contractors,
security guards, janitorial workers, etc.

(3) Attendance at EPA Functions and Meetings

Al contractors:

(a) Agency enpl oyees shall not all ow
contractor personnel to attend EPA functions, staff neetings,
commttees, or activities, including holiday parties, except as
described in (b) bel ow.

(b) Agency enpl oyees shall not allow contractor
personnel to attend EPA neetings or conferences (including
conference calls) unless required for contract performnce, as
docunented in the contract's statenent of work or in a specific
WA, TDD, or DO

(c) The CO PO, or authorized desi gnee shal
notify the contractor point(s) of contact through authorized
technical direction of the need for attendance by contractor
personnel. Attendance nust be restricted to specific tasks as
defined in the SONand |imted to the portion of the session in
which the contractor's performance is directly required.
Contractor personnel shall never attend neetings as the official
representative of an EPA organization. Contractor participation
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is generally appropriate when the contractor is serving in an

advi sory or resource capacity, such as perform ng research or
data gathering. Contractors may also act as facilitators for EPA
Quality Action Team sessions under contracts for Total Quality
Managenent i npl enmentati on.

(4) Contractor Enpl oyee Conduct

Al contractors:

(a) Agency enpl oyees shall not be responsible for
resol ving contractor personnel's business or personnel matters.
Contractor personnel nmust be directed to their point(s) of
contact for resolution of these issues in accordance with the
contractor's policies.

(b) Agency enpl oyees shall not provide contractor
personnel with direction for performance of work products or
assignnments. Contractor personnel nust operate through their
point(s) of contact to obtain any direction needed to conplete
wor kK products or assignnents.

(5) Space

Contractors working in EPA facilities only:

(a) To the extent possible, EPA enpl oyees shal
be physically located in separate areas from contractor
personnel ; the contractor's areas shall be identified as such.

(b) In cases in which both EPA enpl oyees and
contractor personnel must occupy or use a general area, there
must be physical separation and identification of space.

(c) EPA shall arrange schedul es and set
priorities for the use of any common equi pnent by both contractor
personnel and Agency enpl oyees.

(d) EPA may provide furniture, PCS, software,
docunent ati on, tel ephones, voicemail and other equipnent to
contractor personnel working in EPA facilities when specified in
the contract.
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7. ADDI TI ONAL GUI DANCE

a. As in any contract situation, Agency enpl oyees should
contact the CO and Contracts Law Branch, OGC for advice and
gui dance as required on a case-by-case basis.

b. For further information on this subject, Agency
enpl oyees shoul d contact the Procurenent Policy Branch, Ofice of
Acqui si tion Managenent.

/'S/
Jonat han Z. Cannon
Assi stant Adni ni strator
for Adm nistration and
Resour ces Managenent
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APPENDI X A
Exanpl es of Prohi bited Personal Services

1. An EPA enployee routinely gives instructions and directions
directly to contractor personnel.

2.  An EPA enpl oyee recommends/requests/refuses to have specific
contractor personnel assigned to work on a delivery order or work
assi gnnent .

3. There is a change in the fields of a database to be main-
tained by the contractor. An EPA enpl oyee instructs a contractor
enpl oyee on how to performthe changes, rather than having a
contract-authorized official issue a witten technical direction
and/ or contract nodification for the changes. This would be sent
to the contractor point(s) of contact for subsequent instruction
to the contractor personnel.

4. An EPA enpl oyee suggests pronotion, a bonus or other
performance award for certain contractor personnel.

5. An EPA enployee sits in on an interview for potenti al
contractor enployees and offers suggestions on whomto hire.

6. An EPA enployee invites contractor personnel to attend an EPA
staff nmeeting or other EPA session not related to contract work
per f or mance.

7. An EPA enpl oyee enters a contractor's work area when no
contractor supervisor is present. The EPA enpl oyee has specific
requi renents he/ she wants acconplished and directs contractor
personnel to redirect efforts to the new assi gnnent.

8. An EPA enployee directly requests contractor personnel to
prepare a special report (not otherw se required by the contract)
from a database that the contractor enpl oyee maintains.

9. A contractor enployee participates as a nenber of the EPA
comm ttee planning an EPA award cerenony.

10. An EPA enployee is an EEO counselor. A contractor enpl oyee
conplains of mstreatnent from contractor managenent. The EEO
counsel or pursues the conpl aint.



